U.S. SUPREME COURT RULES KANSAS
DEATH PENALTY IS CONSTITUTIONAL
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Michael Marsh was convicted by a Kansas jury of
a number of chamges, induding firse degree
murder and capital murder committed in 1996,
and sentenced to death. Om appeal the Kansas
Supreme Cowurt allowed his appeal on two
grounds' and remanded the case for re-trialonthe
capital murder allegation.

The first ground was that the trial court
misapplied the Kansas “third parey evidence rule”
and wrongly prevented Marsh from adducing
evidence to show that another person had
committed the murders. Marsh hadwanted tocall
evidence that it was im fact the husband of the
deceased (*P")who had killed herand their child.
Bafore trial the 5tate filed a motion in limine
im¢oking the third party evidence rule, arguing
th at since they wouldbecaling direct eviden ce to
establish Marsh’s guilt the rule prevemted Marsh
from relying on circumstantial evidence alone to
rebut the 5tate’s evidence. The trial court up held
the 5tate’s argument.

On appeal the Kansa Supreme Court held that
this amounted o reversible error. What Kansas
law staved was thar, “where the State relies on
direct rather than circumstantial evidence for
comviction, evidence offered by defepdant to

evidence rule should not have been applied to the
capial murder charge since in truth the 5tate’s
evidence was circumstantial rather than direce.®
Secondly, regardless of the emor inm the judge’s
ruling o nthe 5tate’s motion in limine , since P gave
evdence for the prosecutiom at the trial, this
“opened the door” to the evidence connecting P
to the crime* The Court held that these errars
“wiolated Marsh’'s fundamenial right to a fair trial®
and ordered a mew trial on the capital murder
charge.

50 far this case turned only upon the correct
interprecation of State law. Howewer the other
ground on which the defendant’s appeal was
dllowed imvolved constitu tional issues and it was
this which ultimately led to the case coming
before the L. 5. Supreme Court.  First howeveritis
necessary to consider the decision of the Kansas
Supreme Counrnt on this issue.

At the penalty phaseof Marsh’s trial the jury was
directed in accordance with E.3A. 21-4624(e).
This reads:

“f, by unanimous vore, the jury findsbeyond a
reasonable doubt that one or more of the
agravating circumstances enumerated in

indicate a possible motive of

K.5A. M-4625 and

someone other than the The Court also ﬁ]und other amendments thereto exist

defendant t© commit the
crime is incompetent absent
some other evidence to
connect the third party with

reasons why the judge’s
ruling was wrong.

and, further, that the
existen ce of such
Aggravating Circumstanoes is
not outweighed by any

the crime™ {(emphasis ad ded):
State w_ Neff.* In this case Marshwas notintending
to rely upon mere motive but  proffered
circumstantial evidence that P was the real
murderer. Accordingly the trial judge shoud have
assessed the relevance of ths evidence and the
failure to do s0 amounted o error.

The Cowrt also found other reasomns why the
judge’s ruling was wrong. First, the third parey

*Barrister, Garden Court Noreh Chambers, Manchester.

mitigating  Circumstances
which are found to exist, the defendant shal
be semtenced to death; otherwise, the
defendant shall be sentenced a provided by
bBw.”

The jury in Marsh's case were directed that this
statute meant that a tie mustgo to the Smate. In
other words, in the event of what is called
“equipoise™, i.e. the jury finds that any
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reasoning in that case required them to approve
the Kansas death penalty statute, stating:

“At bottom, in Walton, the Court held that a
Stave death penalty statute may place the
burden on the defendant to prove that
mitigating CiFCUMStan ces outweigh
aggravating circumstances. A fordiori, Kansas
death penalty statute, consistent with the
Cors titution, may direct imposition of the
death penalty when the State has proved
beyond a reasonable doubt that mitigators do
notou tweigh aggravators, including when the
aggravating circumstances amd mitigating
CircU s tan ces are in equipoise.™"

The Supreme Court also considered that even if
Walton could be distinguished, “the gemneral
principles of our death penalty jurisprudence”
wouldlead to the sameconclusion. The landmark
decisions in Furman V. Georgio® and Gregg v.
Georgia'® establish that a State capital sentencing
system must rationally narrow the cass of
death eligible defendants and allow the jury to
render a reasoned, individualized sentencing
d ete rminati on w hich

schemes that prodeced *wanton amd freakish
resules.™* Instead the Constitution wa held o
require a system strectured o produce reliable
and rational sentencing. One necessary €lement
in this system is that “capital pumis hment mus t be
limited o those offen ders who commit*a nar row
category of the most serious crimes” and whose
extreme culpability makes them ‘the most
deserving of eecu tion.”™"

Justice Souter points ou tthat one of the ob jectsof
structured sentencimg as reguired in the
aftermath of Furman was the elimination of the
risk that a death sente nce will be passedin spiteof
facts calling for a lesser sentence. This is why a
statute that allows the death penalty w0 be
imposed when the aggravating and mitigating
CirCUms tances are in equipdise fails to meet the
Egheh Amend ment requirement. As Justic e 5ou ter
pUt it:

“In Kansas, when ajury applies the State’s own
standards of relative culpability and canmot
decide that a defendant is among the most
culpable, the State law says that equivocal
evidence is good enough and

includes giving proper weight
to the mitigating evidence
tendered by the defence.
Providing the Stare system
satisfies the se requirements it
will be constitutionally valid.

The Court went on to state
that *mitigation evidence is a
product of the requirement
of individualized sentencing”
and referred to the leading
case of lockett v. Ohio*

In Kansas, when a jury
applies the State's own
standards of relative
culpability and cannot
decide, the State law says
that equivocal evidence is
good enough and the
defendant must die.

the defendant must die. A
law that requires execution
when the case far
aggravation has failed tw
Convinee thesentencing jury
is morally absurd, and the
Court's holding that the
Constitetion tolerates this
moral irmationality defies
decades of precedent aimed
at eliminating  freakish
capital sentencimg in the
United States. "

which established that the

52 e noe r mu st not be precluded from cons idering
amy mater put forward as potential mitigating
evidence. Judged against these standards the
Kamsas death penalty statute satisfied the
requirements of the federal Constitution.

J ustic e Soute r wrote the opinion for the dissenters
im which Justices 5tevens, Ginsburg and Breyer
joined. [tisa powerful call forwh at Justic e Soweer
describes as *a reasoned moral judgment™ Sn a
period of new empirical argument about how
‘death is different.” "

He began his judgment by pointing out that in
Furman v. Georgia in 1972 the Supreme Court
explained that the Eighth Amendment’s gu araneee
againstcruel and unusual punishment bammed the
imposition of the death pemalty under statutory

If the law as developed after the decision in
Furman was a response to freakish and irratio nal
sempencing before 1972, today’s moral imper ative
is for “reasoned moral judgment” in the rising
number of exonerations, parcicularky as the
science of DNA. is applied to old conwvictions
from a time before such evidence was available,
Justice S50 uter quotes from the experience of the
State o flllinois , where thir teen prisoners had been
released simce 1977 and a further four were
exonerated after the Gowvermor had been
presented with evidence of their innocence,
which meant that exonerations were running at a
higher rate than executions in the same period.
Justice Sourer also referred to other studies on
wrongful comvictions™ and pointed out that
homicide cases suffer from an unusually high
incidence of false comvictions. He concludes th us:
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“In the face of evidence of the hazards of
capital prosecution, Maintaning a sen ten cing
system mandating death when the sentencer
finrds the evidence pro and con to be in
equipoise is obtuse by any moral or social
measure. And unless application of the Eigfeh
Amendment no longer calls for reasoned moral
judgment in substance as well & form, the
Kansas law is uncons titeeional. ™

50 what is the result of al this likigation? For
Mich ae | Marsh the news is good. At least hewon™t
die. The trial court in Kansa which will have to
retry him for the capital murder is bound by the
decision of the State Supreme Court that the 5t ate
death penalty statuee is unconstitucional, which
means that if he is recomvicted at least the Staee
will mot be able to seek the death penaky in his
case. However, whilst the ruling of the U5
Supreme Court asto thestatus of the stawe death
penalty statute cannot affect Marsh personally, it
does still mean thatin furure a capital defendant
in Kansas may face the death penalty despite
sufficie nt un cer tainty on the part of the jury that
they were only able to say that the aggravating
features were & strong & the mitigation but no
mo re. Read ers of this jour nal will s hare the dismay
expressed by Justice Souter on behalf of the
dissenters im this case that the ultimate penalty of
death can be acceptable onsuch aflimsy basis.
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